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RESOLUTION ON THE DEATH OF CHIEF JUSTICE FUILEB. 

ifr. Charles Hexey Butler. Mv. Chairman and Gentlemen: 
On behalf of myself and the members of the committee I beg leave to 
report the following, and move its adoption by the Society : 

The American Society of International Law records with sorrow 
the death of JVIelvillb Weston Fuller, Chief Justice of the 
United States and one of the Vice-Presidents of this Society since 
it^- organization. 

Chief Justice Fuller^ in his speech and by his acts, had done 
bis valiant part in carrying forward the greatest work of modern 
times — that of establishing peaceful methods for the settlement of 
intei'national disputes. He was a member of the arbitration tribunal 
to settle the boundary line between- Venezuela and Great Britain; 
a member of the Permanent Court at the Hague, and served as one 
of the special court in the case of the Muskat Dhows in 1904; as 
presiding justice of a court whicb is, as between the States of this 
Union, an international court of justice, be participated in many 
eases involving the determination of principles of international law 
and the peaceful settlement of disputes between the sovereigu States 
of this Union, and in many of those cases he rendered opinions which 
Avill ever stand as clear enunciations of the principles of law between 
nations. 

He was deeply interested in the work of this Society, and attended 
all of its annual meetings. 

He was bom in Augusta, Maine, February 11, 1833 ; was gradu- 
ated from Bowdoin College in 1853 ; was appointed Chief Justice 
of the United States and took the oath of office October 8, 1888. 
He died at Sorrento, Maine, July 4, 1910. 

The Society expresses its sympathy to the family of the late Chief 
Justice and directs that a copy of this minute be sent to it, and that 
a copy be transmitted to the Supreme Court of the United Sates. 

(The report of the committee was unanimously adopted.) 

The Chairman. ISfow, gentlemen, we pass to the next subject, 
" The Effect of the ITost-f avored-nation clause upon the Status 
cf Aliens," and upon this subject we shall first have the pleasure of 
hearing from Professor !N^. Dwight Harris. 

Professor Harris. Mr. Chairman and Gentlemen: Coming at 
the end of a long program and on the last topic of a program which 
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has been filled with so many able and brilliant papers, one can hardly 
expect to contribute anything startling or new upon the status of the 
alien, particularly when one has such an illusive and difficult topic 
as the effect of the most-favored-nation clause upon the status of the 
alien. 

Many of you, perhaps, when you were boys, tried to lay your hand, 
at one time or another, upon a tame rabbit ; and the moment that you 
thought you had your hand upon the rabbit you found it two paces 
away from you. And I suppose when Mr. Scott assigned me this 
topic, he expected that I would have such difficulty in getting the 
most-favored-nation clause onto the status of the alien that he 
thought I would devote my time to the more arduous, and perhaps not 
quite so interesting, task of summing up all the brilliant suggestions 
and remarks of the men who had preceded me. And so, if there are 
some repetitions in this paper, you will understand at whose door to 
lj>y the blame. 

I have restricted my paper almost entirely to the civil rights of 
aliens. 

In laying dovm the law and in preparing the way for the civil 
status of the alien, a three-fold process occurred, we might say : 

First, there were the civil laws that were passed in individual coun- 
tries; second, the reciprocity treaties; and, third, the most-favored- 
Tiation treaties. 

We might compare these roughly in this way : when the nations 
felt it necessary to mark out the status of the alien, they began by 
building a wooden bridge, in the form of general laws, over the 
chasm of superstition and ignorance and jealousy which existed be- 
tween the citizen and the alien. Finding that this was not sufficient, 
they put down steel girders in place of the wooden planks in the line, 
as we may say, of reciprocal treaties; and then finding, from the 
mass of aliens who were coming over and taking advantage of these 
reciprocal treaties, that it was not quite sufficient perhaps to answer 
the purpose or to stand the strain, they put underneath the rest bars 
of reinforced concrete, in the form of most-favored-nation treaties. 

Without going into any further summary by way of introduction, 
I shall take up immediately what we have termed the pillars of 
reinforced concrete, that is, — the most-favored-nation clauses. 
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ADDRESS OF PKOP. NORMAK D^W^IGHT HARRIS, DF KORTHWBSTERIT 

TJKIVERSITT, 

OK 

The Effect of the Most-favorechxation Clause upon the Status of 

Aliem. 

The use of the most-favorecl-nation clause was at first confined 
almost exclusively to matters of conmieree, narigation and industry. 
Dui'ing the past thirty years it has come to embrace other matters 
affecting aliens as well. The droit d'auhaine by which foreigners 
vere denied the right of receiving or transmitting any sort of prop- 
erty in France was abolished during the revolution of 1789. The 
first treaties of the United States — those with France (Arts. H- 
12) in 1778, with The ITetherlands (Ai-t. 4) in 1782, with Sweden 
(Art. 5) in 1783, with Prussia (Art. 11) in 1785,^ and with 
Austria (Art. 11) in 1829 — forbade the levying of the droit 
d'avbaine or similar dues and the exaction of any taxes on the prop- 
erty of aliens except such as the inhabitants of tlie country were 
subject to. And foreigners in the above-mentioned states were per- 
mitted to hold and to dispose of personal property, and to travel, 
reside and trade there without molestation. By the ^Naturalization 
Act of 1870,- Great Britain removed the restrictions that prevented 
aliens from holding real estate and personal property in that king- 
dom, provided " that this enactment shall not entitle an alien to any 
jiolitical right or privilege whatever." The right to hold property 
has at length been conceded to aliens by practically all European 
states. In this republic twenly-one States lay no restrictions upon 
the right of foreigners to possess and acquire land, while ten still 
require x'esidence or a declaration of intended naturalization as a 
prerequisite.' 

This development took place almost entirely through the medium 
of the civil law of the individual states or through reciprocal treaties. 

1 Wharton, Digest of International Law, Vol. II, Sec. 148; United States 
Treaties and Conventions, 1776-1887, p. 24. 

2 Imper. Stat., 33 Vict., cap. 14. 
9 2 Wharton, 495. 
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It was not till the early eighties that the attempt was fii'st made 
to protect and define the rights of aliens through the " most-favored- 
nation " clause in modern treaties. Between 1882 and 1895 a series 
of treaties'* was concluded between the leading states of the world 
and an international conference* was held, with this end in view. 
In the British-French treaty of February 28, 1882, we read : 

and in respect to residence, either temporary or permanent, the 
exercise of any calling or profession, the payment of taxes or other 
impositions, and the enjoyment of all legal rights and privileges, in- 
cluding the acquiring, holding and disposing of property, British 
subjects in France and in Algeria, and French subjects in the 
United Kingdom, shall enjoy the treatment of the most-favored- 
nation." 

This was in addition to an equality of privilege and protection 
similar to that enjoyed by native citizens, in regard to commerce, 
industry, " trademarks, names of firms, and other distinctive marks 
showing the origin and quality of goods, as well as in patterns and 
designs for manufacture.'' "* 

Similar clauses appear in all these treaties. And in order that 
tliere should be no misimderstanding as to what was to be included 
in the most-favored-nation treatment, care was taken to enumerate 
other things in which foreigners should stand on a par with natives. 
These included " full and perfect protection for their persons and 

< British-IVench treaty of Feb. 28, 1882; de Martens, Vol. 8, p. 659 (2tl 
series). French-Spanish treaty of Feb. 6, 1882; de Martens, Vol. 8. British- 
Italian treaty of June 13, 1883; de Martens, Vol. 10, p. 550. British-Japanese 
treaty of July 16, 1894; Herstlefc, Com. Treaties, Vol. 19, p. 691. Kussian- 
Japanese treaty of Jan. 29, 1894; de Martens, Vol. 20, p. 7. Austrian-Kussian 
treaty of May 6, 1894; de Martens, Vol. 21, p. 576 (2d series). Kussian-Japanese 
treaty of May 27, 1895; de Martens, Vol. 23, p. 54 (2d series). U. S.-Jtipaneae 
treaty of Nov. 22, 1894; de Martens, Vol. 34, p. 450 (2d series). German-Rus- 
sian treaty of Feb. 10, 1894; de Martens, Vol. 20, p. 6. 

8 The Second International Conference at the Hague — to discuss important 
matters relating to Private International Law. Germany, Austria, Spain, 
Italy, Denmark, Luxembourg, Holland, Portugal, Boumania, Russia, Sweden, 
Norway and Switzerland, were represented. See de Martens, Vol. 21, p. 113, 
and following. 

• British-French treaty, 28 Feb., 1892, Art. 1; de Martens, Vol. 8, p. 659. 

■>md, Art 10. 
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property," free access to the courts and a fair trial; liberty of con- 
science, of speech, of worship, and of burial; freedom from com- 
pulsory military service, requisitions and contributions of war, and 
taxes or charges " higher than those that are or may be paid by native 
subjects or citizens of the most favored nation." 

It was not to be expected that in interpreting these terms there 
would be an absolute tmanimity of conception by all the governments 
concerned; but fortunately there has been a pretty general agree- 
ment on the most vital points. It is a well-recognized rule of inter- 
national law that any independent state may for grave reasons of 
state, or safety, exclude or expel aliens from its territory, " the 
light to exclude or expel all aliens, or any class of aliens," said 
Judge Gray in Fong Tue Ting v. United States,^ in 1893, " abso- 
lutely or upon certain conditions, in war or in peace, being an in- 
herent and inalienable right of every sovereign and independent 
nation, is essential to its safety, its independence and its welfare." 
This may be done through regular immigration laws, or in special 
enactments such as the United States and Australia enacted against 
Chinese laborers, or by means of particular legislation refusing ad- 
jnittance to anarchists and criminals of any nationality whatsoever. 

Whenever such restrictions come into seeming or real conflict with 
rights guaranteed by most-favored-nation agreements, it is proper 
that the state whose citizens or subjects will be affected by them, 
should be given due notice and full explanations ; and, where possible, 
the treaty ought to be adjusted to meet the emergency. In 1868, 
the Burlingame treaty with China provided that citizens of the 
ITnited States visiting or residing in China and subjects of the 
Chinese Empire visiting or residing in the United States should 

enjoy the same privileges, immunities or exemptions in respect to 
travel or i-esidence as there may be enjoyed by the citizens or sub- 
jects of the most favored nation.® 

Before ten years had elapsed the citizens and the States on our 
Pacific coast had violated the terms of this treaty by individual 

» 140 U. S. 698 (1893). 

» U. S. Treaties and Conventions, 1776-1887, p. 181, Art. t5. 
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attacks upon the persons and properties of Ohinamen and by enact- 
ments seeking to restrict their rights and immigration. The agita- 
tion against Orientals became intense in various parts of the country 
and the leading political parties put anti-Ohinese planks into their 
platforms. Congress finally appointed a committee to investigate 
the situation in California, but ended by passing an Act in 1879 so 
framed that it would have resulted in abnost practical exclusion. 
President Hayes, feeling that the moral sense of the majority of 
our citizens was opposed to such a gross violation of our international 
obligations, vetoed the bill and appointed a commission to visit 
China and secure a modification of the terms of the agreement of 
1868. 

By the Treaty of 1880 which followed, it was provided that 

whenever, in the opinion of the Government of the United States, 
the coming of Chinese laborers to the United States, or their resi- 
dence therein, affects, or threatens to affect, the interests of that 
country, — the Government of China agrees tiiat the Government 
of the United States may regulate, limit or suspend such coming or 
residence, but may not absolutely prohibit it.^" 

But this was not to apply to " Chinese subjects whether proceeding 
to the United States as teachers, students, merchants, or from 
curiosity, together with their body and household servants," who 
were still to " be accorded all the rights, privileges, immunities and 
exemptions which are accorded to the citizens and subjects of the 
most favored nation." ^^ 

In. addition, the United States guaranteed that, in case of the ill- 
treatment of Chinese of any class in this country, its government 
would " exert all its power to devise measures for their protection 
and to secure to them the same rights and privileges as may 'be 
enjoyed by the citizens or subjects of the most favored nation." *' 
Thus our government came around to doing in the end what it ought 
to have done at first, as to consulting with China concerning the 
proper remedy in the case. Our action in the matter of the Japanese 

10 U. S. Treaties and Conventions, 1776-1887, p. 183, Art. 1. 
11/6., Art. 2. 
is/5., Art.3. 
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exclusion agitation in California in 1908 was in direct contrast to 
this, the question being promptly adjusted by tbe agreement of both 
countries to control the immigration of Japanese laborers into the 
United States by means of special regulations, independent of treaty 
stipulations. -And it is evident from a study of the whole incident, 
and from tlie fact that the United States signed a treaty containing 
similar most-favored-nation provisions with Japan in 1894, that the 
government did not wish to throw into disrepute the use of the most- 
favored-nation clause or to see the px'otection it ensures in any way 
curtailed. In fact, the uniform practice of the United States in 
other instances has been to xiphoid the rights of its OAvn citizens 
wherever it has been entitled to do so on the basis of a most-f avored- 
nation agreement. For instance, in 1901 Mr. Hay supported the 
claim of Mr. William Eowks for $5,000 damages against the Govern- 
ment of Peru, because of the ill-treatment and imprisonment he had 
suffered through the failure of the Peruvian Government to provide 
him tlie protection promised in the Treaty of 1888.^' 

It is not expected that such most-favored-nation clauses will pre- 
vent any nation from expelling individual aliens for good and suffi- 
cient reasons, though courtesy will insist that the national govern- 
ment of the alien in question be notified. Mr. Elennan was expelled 
from Bussia in 1901 because of the criticisms he had published con- 
cerning the Russian methods in Siberia; and the justness of the 
action was not questioned either by our government oz- by Mr. 
Xennan.^* Nor can foreigners expect to be permitted to travel 
freely in districts especially set aside for military purposes, or in 
regions affected by special disturbances such as frequently occur in 
Oriental countries, on the ground of general treaty provisions. Nor 
is it proper to read them into most-favored-nation clauses. In 1901, 
when Korea was still an independent state, Mr. Allen, the United 
States minister at Seoul, forced the Korean Government to take 
steps for the protection of two American missionaries, on the ground 
of the most-favored-nation clause of our treaty with Korea, who, in 



J3 For. ReL, 1901, pp. 430-31. 
1* Ibid, p. 451. 
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the course of their travels, had gotten into difSculties at Taiku. By 
the British-Korean treaty British subjects had been given the right 
to travel and to trade in the country and to enjoy the protection of 
the government. Mr. Allen argued rightly that this right belonged 
to American citizens as well; but llr. Hay, in commenting on his 
action, maintained that this did not imply the right of American 
missionaries to travel also.^** In fact the Freneh-KTorean treaty, of 
a similar nature to the British, was drawn explicitly to exclude 
missionaries. 

The treaties provide that aliens shall be entitled to the equal pro- 
tection of the law with natives, and explain that this means free 
access to the courts and a free and fair trial. In the United States 
foreigners are entitled therefore to the equal protection of the laws 
guaranteed by the Fourteenth Amendment of the Constitution to all 
its citizens. Some twenty-five years ago a number of Chinamen con- 
ducting laundries in San Francisco were denied licenses and im- 
prisoned for the nonpayment of 'fines for continuing their business 
in wooden houses, while white citizens were allowed to keep open 
their laundries undisturbed. They were also refused the writ of 
habeas corpus by the Supreme Court of California. The case of 
Yich Wo was taken to the Supreme Court of the United States in 
1886, where it was decided that such discriminations by supervisors 
and such imprisonments were illegal, being in contravention of the 
equal rights granted to citizens by the Fourteenth Amendment of 
our Constitution and assured to aliens by most-favored-nation 
treaties.^' 

It does not follow that the Federal Government must interfere 
in the interests of aliens wbo have failed to exhaust the judicial 
remedy for injuries or losses or illegal discriminations, provided by 
the Constitution and laws. In 1901, Pietro Ferrara, an Italian 
laborer, was killed by the falling of a rock from the roof of a mine in 
Colorado; and his widow, living in Italy, sued the Auric Mining 
Company for $5,000 damages. The District Court of Puebla county 

i» For. Rel., 1901, pp. 397-8. 

IS 118 U. S. 356; also Wo Lee and others. 
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dismissed the case on the ground that a nonresident alien was not 
permitted to bring suit in the courts of the State; and her appeal 
for a new trial on the ground that our treaty with Italy entitled her 
to free access to the courts was« denied by the Supreme Court of 
Colorado because of her failure to file an appeal bond in the first 
instance. The Italian minister called the attention of the Depart- 
ment of State to the matter; but llr. Hay, in a letter dated in 
August, 1901, said that this was not a case for diplomatic action, 
"for the reason that the plaintiff has not exhausted her judicial 
remedy." Our citizens, when they are litigants, frequently have to 
appeal to the highest tribunals ; and it is no denial of justice to re- 
quire that aliens do the same. And in this case, the "plaintiff 
should pursue the judicial remedy offered by our laws," continued 
Mr. Hay, " perfecting her appeal to the court of appeal (Supreme 
Court of Colorado), and, if necessary, thereafter, by appropriate 
proceedings, bring the case before the Supreme Coixrt of the United 
States."" 

The Constitution of the United States very wisely and properly 
gave the Federal courts jurisdiction over all civil cases between 
citizens and aliens.^® But this has never been extended to include 
cases arising under infringements of treaty rights. As both President 
Harrison*® and Mr. Hoot have pointed outj^" Congress could and 
ought to do this ; and, until it is done, Federal officers and Federal 
courts can not interfere to protect aliens from personal injury, from 
property losses, or to punish his slayers, or to collect damages. No 
one can deny that the mobbing of Italians, Mexicans, Japanese and 
Chinamen, which has occurred so frequently during the past half a 
century, has been, in practically every instance, a violation of the 
most-favored-nation treaties. Our payment of indemnities in many 
cases is an admission of this fact. And we have uniformly demanded 
protection of the courts for our own citizens abroad. Wrote Mr. 
Evarts in 1877: 

11 For. Rel., 1901, pp. 308-9. 
18 Art. 3, Sec. 2. 

IS Message to Congress, Dec. 9, 1891. 

20 "The Basis of Protection to Citizens Residing Abroad," American Journal 
of International Law, July, 1910. 
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It has from the very foundation of this government been its aim 
that its citizens abroad should be assured of the guarantees of lawj 
that accused persons should be appraised of the specific ofFense with 
which they might be charged; that they should be confronted with 
the witnesses against them; that they should have the right to be 
heard in their own defense, either by themselves or by such counsel 
as they might choose to employ to represent them; in short, that 
they should have a fair and impartial trial, with the presumption of 
innocence surrounding them as a shield at all stages of the proceed- 
ings, until their guilt should be established by competent and suffi- 
cient evidence.*^ 

To give, then, foreigners the equal protection of the laws provided 
in our treaties, and demanded by ourselves for our citizens in those 
foreign states signing these treaties, it is necessary and imperative 
to open the Federal courts to all cases in which an alien shall be a 
party under treaty rights. 

Tet this may not be sufficient to give complete recognition to the 
terms of the most-favored-nation clauses in our treaties, unless we 
are willing to interpret those clauses in a broad and liberal spirit. 
In 1907, 6obo Biljetina, an Hungarian laborer in the employ of 
the United States Government, was killed in an accident on Dam 
No. 4 on the Ohio river. His wife and children were cared for 
during some months by the commissioner of Beaver county, Penn- 
sylvania; but Lieutenant Johnston, in command of the work on the 
dam at the time, wrote in his report: 

It is my understanding that the executive departments have no 
authority to settle claims for damages in the case of workmen killed 
or injured while on government service, whether the accident was 
unavoidable or not.^^ 

And he was sustained in this opinion by the Department of State. 

And the Supreme Court of Pennsylvania decided in the cases of 
Deni v. The Pennsylvania Railroad ^ in 1897 and Maiorano v. The 
Baltimore <£• Ohio Railroad -* in 1907 that a nonresident alien has 

21 2 Wharton's Digest, p. 623. 

2S For. Rel., 1907, Pt. 1, pp. 59-00. 

23 Penn. St. 181, p. 525. 

24 Ibid, 216, p. 402. 
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no standing to maintain an action to recover damages under tbe 
Act of the State of Pennsylvania dated April 26, 1855, and giving 
the right to recover damages for an injury causing death. A 
mother in the first instance and a Avidow in the second, both resi- 
dents of Italy, were trying to recover damages for the loss of rela- 
tives.. The Supreme Court of the United States sustained this 
decision in the ease of 2Iaiorano v. The Baltimore S Ohio Bailroad 
on April 5, 1909.^'' In regard to Article 23 of our treaty with 
Italy of November 18, 1871, which reads in part, " The citizens of 
either party shall have free access to the courts of justice, in order to 
maintain and defend their own rights, without any other conditions, 
restrictions, or taxes than such as are imposed upon the natives," -" 
and Article 3 which guarantees the citizens of both countxies, " in 
the states and territories of the other — the same rights and privi- 
leges as are, or shall be, granted to the natives" with regard to 
'• protection and security for their persons and property," the court 
said: 

If an Italian subject, sojourning in this coimtry, is himself given 
all the protection and security afforded by the laws to our own 
people, inchiding all rights of action for himself or his personal 
representatives to safeguard the protection, and security, the treaty 
is fully complied with, without going farther and giving to his non- 
resident alien relatives a right of action for damages for his death, 
althoiigh siich action is afforded to native resident aliens, and 
although the existence of such action may indirectly promote his 
safety. 

In other words, when a foreigner resident in the United States is 
accidentally killed, his widow, if also a resident, may sue for dam- 
ages; but, if she is still living in their native state, she can not bring 
a suit in the United States courts. 

Judge Archbald, of the District Court, in the case oi Fulco v. 
Schuylkill Stone Company-'' on July 30, 1908, said in reference 
\u the same treaty: 

2B 213 U. S. 268. 

20 U. S. Treaties and Conventions, 1770-1887, p. 587 . 

27 163 U. S. 124. 
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The treaty is invoked to raise or force a right, where none exists 
without it; but that is not the way it reads. A right existing, it 
provides that it shall be respected in the same manner and to the 
same extent in the case of a native of Italy as of a native of this 
country. It by no means undertakes to put them both in all respects 
and under all conditions, on an absolute par, to which the doctrine 
contended for necessarily leads. The State of Pennsylvania, had 
it so chosen, was at perfect liberty to provide in so many words, in 
favor of its own citizens only, that in case of death by negligence 
a right of action should accrue to certain specified relatives, de- 
clining to extend it to residents of other countries; but, by the con- 
struction put upon the statute by the Supreme Court of the State, 
that in effect is just what has been done, it being the same as though 
ihis proviso was written into it, which the treaty can not be made 
to override. It was for the State, in other words, to give or with- 
hold the right, as well as to define the extent of it and the parties 
who were to be benefited. 

If this reasoning be correct, it is not possible at this time for all 
aliens to secure the protection and security afforded by most-favored- 
nation treaties, unless the individual States of this Union give their 
consent. The States freely grant, or permit under cei-tain re- 
strictions, to aliens the right of acquiring and holding property. 
They may, then, also decide in what ways and to what extent they 
will permit foreigners, resident and nonresident, to sue in their 
courts for damages. Here is another excellent reason for opening 
the Federal courts to aliens in all cases of damages for injuries to 
persons and property, if they are to enjoy the same free access to 
the courts and the same protection as citizens of this country. 

In Italy the laws admit of a practical equality in all civil rights 
between aliens and native citizens. ^^ In France the Code Civil 
allows " the foreigner in France the enjoyment of droits civils in so 
far as the country of that foreigner allows Frenchmen the same 
rights and guarantees them by public treaties." ^® In other words, 
aliens protected by most-favored-nation treaties are permitted the 
enjoyment of all civil rights that are not expressly forbidden by law. 

2« Acts and Protocol of Second International Conference, June 25, 1894, Annex 
3; de Martens, 21, p. 113. 
28 Bar, Private International Law, p. 212. 
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By the Decree on the Legal Status of Foreigners,^" passed February 
21, 1894, Guatemala gi-ants to aliens the " security and protection 
of their persons and property, habitation and correspondence, in the 
same manner as the natives of the countiy," and the enjoyment of 
" all civil rights which the "laws grant to Gxiatenialians." 

Riissia, by a ukase dated March 26, 1887,^^ forbids aliens to hold 
personal or real property in the ten pro^-inces of Poland, Bessarabia, 
Yilna, Vitebsk, Volhynia, Grodno, Kiev, Courland, Livonia and 
Podolia and in the District of Turkestan in Asia ; but it was evidently 
for political reasons. In all other i-espects, and in all other portions 
of the empire, aliens '^ are placed on a footing with native subjects 
in regard to property rights, taxation, trial and other civil privileges, 
such as are found in the Russian-German treaty of January 29, 
1894.33 The Constitution of Brazil (February 24, 1891) places 
foreigners on an absolute equality witli regard to all civil rights 
" touching liberty, personal security, and property." The Supreme 
Court is given exclusive jurisdiction over " actions instituted by 
foreigners, founded upon contracts with the Government of the 
Union or upon conventions or treaties between the Union and other 
nations." The decisions of State tribunals ai"e not final in cases 
of habeas corjms and in settlements of the estate of a deceased 
foreigner, " in cases not provided for by convention or treaty." '* 

TTith the exception of one or two minor restrictions, like the 
British law forbidding aliens to hold shares in ships, it has become 
the practice to admit foreigners either by civil laws or reciprocal 
treaties to the enjoyment of all private rights. And tlie most- 
favored-nation claxises are to be defined in terms of these rights and 
are intended to secure the enforcement of such rights and pri\'ileges. 

Some states, notably Germany, Austria, France, Servia, Sweden," 

30 Herstlet, Com. Treaties, 21, p. 629, Sees. 4 and 5. 

31 llid, 19, p. 813. 

32 Alien Jews are subject to certain carefully prescribed restrictions in the 
matter of residence, holding property and transacting business in the empire. 

33 de Martens, 20, p. 7. 

3*Dodd, Modern Constitutions, Brazil, Art. 72; Arts. 60-61. 
35 Bonfils, Droit International Public, p. 244. 
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and in this country Kentucky*' and Ohio,^' have granted civil 
rights to aliens on the hasis of reciprocal legislation; while others, 
as Italy, Spain, and Holland, have given them without condition. 
The value of such concessions, however, depends very largely upon 
their being made imiversal. The principle of placing aliens on an 
equal footing with native citizens as regards private rights is, as 
Mr. Adams wrote concerning equality in commerce and navigation 
in 1823, " altogether congenial to the spirit of our institutions, and 
the main obstacle to its adoption consists in this, that the fairness 
of its operation depends upon its being admitted universally." *^ 

Mr. Stanley K. Hornbeck, in his articles on " The Most-favored- 
nation Clause," ^® has shown that Great Britain has taken the stand 
that special concessions in matters of commerce gi-anted by one 
Stat© to another can be properly claimed under the most-favored- 
nation clause, while the United States has consistently contended 
that specific commercial concessions given for a price do not come 
within the scope of such treaties. "No such distinction of interpreta- 
tion seems to exist in the matter of civil rights. On July 17, 1902, 
Mr. Hay wrote : 

The right of citizens of the United States to resort to and 
transact afPairs of business or commerce in another country, with- 
out molestation or disfavor of any kind, is set forth in the gen- 
eral treaties of amity and commerce which the United States 
have concluded with foreign nations, thus declaring what this 
government holds to be a necessary feature of the mutual inter- 
course of civilized nations and confirming the principles of 
"equality, equity, and comity which underlie their relations to one 
another. This right is not created by treaties; it is recognized by 
them as a necessity of national existence, and we apply the precept 
to other countries, whether it be conventionally declared or not, as 
fully as we expect its extension to us.*" 

8« Moore, Digest, V, p. 43, citing Commomvealth v. Newcomb, 109 Ky. 18. 

81 See Chambers v. Baltimore & Ohio, 207 U. S. 141; and Ohio Laws, 96, 401, 
passed 1902. 

s« Moore, Digest, IV, p. 2. 

3» Amer. Jour, of International Law, April, July and October, 1909. 

*o Moore, Digest, I\^, p. 2, to Mr. Wilson, Min. to Roumania,, For. Rel., 1902, 
p. 910. 
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We may say then, that the enjoyment of civil equality by aliens 
is not created by most-favored-nation clauses or reciprocal treaties, 
but has become an international right necessary to the preservation 
and development of international equity, equality, and comity. In 
this day of the dawm of a new internationalism, when the nations of 
the world are being drawn closer together bv ties of sympathy and 
brotherhood, when all states are being rapidly welded into a com- 
mercial and friendly \mion with interests more and more common, 
diverse and intimate, when the old selfish prejudices of ignorance 
and superstition and of racial antipathy are giving way through the 
increase of means of communication and transportation to broader 
and saner views of national intercourse and responsibilities, the civil 
equality of aliens with native citizens in regard to the holding of 
property, to residence and travel, to freedom of speech, of conscience 
and of burial, and from unjust taxation, and to the full protection 
of the courts and of public officials, should be a universally recog- 
nized principle of international law. To bring tins about completely 
and finally, the most-favored-nation clause has rendered and is ren- 
dering a most valuable seiTice. 

The Ch-viemak. The next speaker on this same subject will be 
Mr. Samuel B. Orandall. 

ADDEJESS OF JIR. SxOITTKL B. CKAXDALL, OF WASHISGTOIT, D. C, 

ON 

The Effect of the Most-Favored-Nation Clamse on the Status of 

Aliens. 

Mr. Chairman : In a commimication to the Congress of the Con- 
federation, February 20, 1787, the Netherlands minister protested 
that an Act passed by the legislature of the State of Virginia, which 
exempted French brandies imported in French and American vessels 
from certain duties to which like commodities imported in vessels 
of the INTetherlands were left liable, was in contravention of the most- 
favored-nation clause in Article 11 of the Treaty of 1783, between 
the United States and The Netherlands. This article provided that 
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subjects of the Stat«s-6eneral should pay in the ports of the tTnited 
States no other or greater duties or imposts of whatever nature or 
denomination than those which the nations the most favored were or 
should be obliged to pay ; and that they should enjoy all the rights, 
liberties, privileges, immunities and exemptions in trade, navigation 
and commerce which the most favored nations did or should enjoy. 
The article contained no express qualification that the favor or 
privilege should be extended freely if freely given or for an equiva- 
lent if conditional. The complaint of the Netherlands minister 
was referred to John Jay, Secretary for the Department of Foreign 
Affairs. In his report on the subject to Congress in October, 1787, 
Jay said: 

It is observable that this article takes no notice of cases where 
compensation is granted for privileges. Beason and equity however, 
in the opinion of your Secretary, will supply this deficiency * * *. 
Where a privilege is gratuitously granted, the nation to whom it 
is granted becomes in respect to that privilege a favored nation 
* .* * but where the privilege is not gratuitous, but rests on com- 
pact, in such case the favor, if any there be, does not consist in the 
privilege yielded but in the consent to make the contract by Avhich 
it is yielded * * « The favor therefore of being admitted to 
make a similar bargain is all that in such cases can reasonably be 
demanded under the article. Besides, it would certainly be incon- 
sistent with the most obvious principles of justice and fair construc- 
tion, that because France purchases, at a great price, a privilege of 
the United States, that therefore the Dutch should immediately 
insist, not on having the like privileges at the like price, but without 
any price at all.* 

It may give additional weight to the view as here expressed to 
note that in the opinion of the Secretary, in the case under con- 
sideration, the reduction in the duty on French brandies by the 
State of Virginia had been gratuitous and that therefore the sub- 
jects of The ITetherlands were entitled to the same reduction. The 
rule of construction of the most-favored-nation clause as formu- 
lated by Jay, and quoted above, has been consistently maintained, 

1 Secret Journals, Vol. IV, p. 409. 
16 
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at least in respect of special concessions in im'port duties based upon 
valuable consideration, by subsequent Secretaries of State — by 
Secretaries Adams, Van Buren, and Clay, in respect of Article VIII 
of the Treaty of April 30, 1803, witli France; by Secretary Liv- 
ingston in respect of Articles V and IX of the Treaty of August 27, 
1829, with Austria; by Secretary Frelinghuysen in respect of 
Article II of the Treaty of July 3, 1815, with Great Britain; by 
Secretaries Bayard, Gresham, and Sherman in respect of various 
treaties * — and may now, it is believed,- be considered established as 
the settled rule of the land by decisions of our Supreme Court.' 
The reason of the rule is stated by Mr. Sherman as follows : 

It is clearly evident that the object sought in all the varying forms 
cf expression is equality of international treatment, protection 
against the wilful preference of the commercial interests of one 
nation over another. But the allowance of the same privileges and 
the same sacrifice of revenue duties, to a nation which makes no 
compensation, that had been conceded to another nation for an 
adequate compensation, instead of maintaining, destroys that equal- 
ity of market privileges which the "most-favored-nation" clause 
was intended to secure. It concedes for nothing to one friendly 
nation what the other gets only for a price. It would thus become 
the source of international inequality and provoke international 
hostility.* 

Accordingly, to entitle the claimant under the most-favored- 
nation clause, even if not conditionally expressed, to the privilege 
or concession, it must appear either that the particular privilege 
claimed has been extended gi-atuitously to the third Power; or that 
the claimant nation has extended to the defendant nation the exact 
equivalent for which the particular privilege was extended to the 
third Power ; or that the act depriving the claimant of the particular 
privilege claimed is discriminatory. 

It may be stated at the outset and in general terms that an alien 

2 See Moore, Int. Law. Digest, Vol. V, pp. 257-319. 

sBartram v. Eobertson, 122 U. S. 116; Whitney v. Robertson, 124 U. S. 190; 
Kelly V. Hedden, 124 U. S. 196; Shaw &, Co. et al. v. United States (T. D. 
31S00), Treasury Decisions, Vol. XX, No, 16, p. 35. 

<Inst. to Mr. Buchanan, Jan. 11, 1898; Aloore, Int. Law Dig., Vol. V, p. 278. 
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enters the territory of a foreign state only with the permission ex- 
press or implied of that state and upon such conditions as it may 
impose. Privileges of residence are accordingly of grant and con- 
cession. If such privileges are specifically extended by treaty stipu- 
lations, they are pres\imed to be based upon a consideration and not 
to be gi'atuitous, for the usual purpose of a treaty is to secure benefits 
lor concessions, not to record the exchange of free gifts. This pre- 
sumption does not arise if the privileges are extended unconditionally 
by the legislation of the States of the Union, for they have not the 
light of negotiation with foreign nations. In treaties of commerce 
tlie equivalent for which a particular concession is made may be such 
that the exact equivalent can be offered by no other nation, such for 
instance as considerations based upon extent of territory, popula- 
tion, variety of products, and propinquity. So also the treaty may 
comprise various articles, of which a particular article may be con- 
sented to by one of the parties in consideration of benefits i-eceived 
in other articles. However, in respect of stipulations affecting the 
rights of alien residents, it is not unusual that the stipulations seem 
to be reciprocal and complete in themselves, in which the concession 
of the privileges in favor of the citizens and subjects of the one con- 
tracting party residing in the territory of the other, seem to be in 
consideration of a like concession on the part of the other, the equiva- 
lent of which, under the principles of comity and the equality of 
nations, a third Power can offer. 

Of the many most-favored-nation clauses in the treaties of the 
United States, mention may be made of those concluded with the 
following countries as falling more especially within the topic of 
this paper: Borneo of 1860, Art. 11; China of 1868, Art. VI, of 
1880, Arts. II and III, of 1894, Art. IV; Great Britain of 1899, 
Art. V; Italy of 1871, Art. XXII; Japan of 1894, Art. I; the 
Independent State of the Kongo of 1891, Arts. I and II; Liberia 
of 1862, Art. 11; Persia of 1856, Art. Ill; Servia of 1881, Arts. 

I and II; Spain of 1902, Arts. II, III and VI; and Tonga of 1886, 
Arts, II and III. 

Of these provisions. Article XXII of the treaty with Italy ; Article 

II of the treaty with the Independent State of the Kongo; Article 
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II of the treaty with Servia, and Article III of the treaty with 
Spain specifically accord, without express qualification, reciprocal 
most-favored-nation treatment in the disposition of real property. 
Ai-ticle V of the treaty with Great Britain accords reciprocal most- 
favored-nation treatment in all that concerns the rights of disposing 
of every kind of property. In the grant to aliens of the right to 
hold real property, Mr. Bayard, applying the same principle as in 
favors or concessions in matters of commerce, said : 

This quality of reciprocity, which takes a case out of the category 
of gratuitousness, belongs, I apprehend, to all our concessions to 
foreign states giving their citizens rights to hold real estate in the 
United States. Such concessions are based on reciprocity. We 
give the rights to them because they give the right to us. Hence 
such privileges can not be claimed under " the most-favored-nation " 
clause by foreign governments to which they are not specially 
conceded.' 

The clause in the Italian treaty came before the Supreme Court 
of Louisiana in 1896 in the case of Succession of Bixner (48 La. 
Ann. 562, 565). The clause, which follows immediately a stipu- 
lation for the full right of disposition and succession in matters of 
personal property, reads: 

As for the case of real estate the citizens and subjects of the two 
contracting parties shall be treated on the footing of the most 
favored nation. 

The court held that this most-favored-nation clause entitled citi- 
zens and subjects of Italy to the same exemptions from the payment; 
of the tax imposed by the Code of Louisiana on real estate inherited 
by alien non-resident heirs as enjoyed by subjects and citizens of 
France under Article VII of the Treaty of 1853. Said the court 
(p. 565) : 

The heir (a citizen and resident of the kingdom of Italy) of the 
deceased is quite as much entitled to the protection of the French 
treaty, as were the sxibjects and citizens of France — he having in- 
voked the benefit of the " most-favored-nation " clause in the Italian 
treaty with the United States. 

6 Mr. Bayard, Sec. of State, to Mr. Miller, June 15, 1896; Moore, Int. Law 
Digest, Vol. V, p. 272. 
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The remaining most-favored-nation clauses in the articles above 
noted relate in general to the rights of residence. These articles 
are in terms unqualified ; but they are reciprocal. Of these, Article 
VI of the Treaty with China of 1868 has been on numerous occa- 
sions before the Federal courts for construction. This article reads : 

Citizens of tiie United States visiting or residing in China shall 
enjoy the same privileges, immunities or exemptions in respect to 
travel or residence as may there be enjoyed by the citizens or subjects 
of the most favored nation; and, reciprocally, Chinese subjects 
visiting or residing in the United States shall enjoy the same priv- 
ileges, immunities, and exemptions in respect to travel or residence, 
as may there be enjoyed by the citizens or subjects of the most 
favored nation. 

It was held by the Circuit Court, District of California, in Par- 
rott's case, that a provision in the Constitution of the State of Cali- 
fornia prohibiting the employment by a corporation formed imder 
the laws of the State, in any capacity, of any Chinese or Mongolian, 
and the Act of the legislature of that State providing for the punish- 
ment of violations of this provision, were in conflict with the article 
above quoted in the treaty with China, and were therefore void. Mr. 
Justice Sawyer, in writing the opinion of the court, said : 

Any legislation or constitutional provision of the State of Califor- 
nia which limits or restricts that right to labor to any extent or in 
any manner not applicable to citizens of other foreign nations visit- 
ing or residing in California, is in conflict with this provision of 
the treaty, and such are the express provisions of the Constitution 
and statute in question.^ 

An Act of the legislature of Oregon which prohibited the em- 
ployment of Chinese laborers on street improvements or public 
works, and at the same time permitted all other aliens so to be 
employed, was declared by Mr. Justice Deady in the District 
Court, District of Oregon, in the case of Baker v. OUy of Portlcmd 
(5 Sawyer, 566), to be in conflict with the treaty between the United 
States and China, which by its most-favored-nation clause secured to 

« Parrott's Case, 6 Sawyer, 340, 374-375. 
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the Chinese residents the same right to be employed and to labor for 
a living as the subjects of any other nation. Again in the case of 
Chapman v. Toy Lon-g (1876), 4 Sawyer, 28, 36, the same judge 
said: 

Ai*ticle VI of the treaty with China of July 28, 1868, provides 
that citizens and subjects of the two nations shall respectively enjoy 
the same privileges, immunities or exemptions in respect to travel or 
residence within the countiy of the other as may there be enjoyed 
by the citizens or sttbjects of the most favored nation. The right to 
reside in the country Avith the same privileges as the subjects of 
Oreat Britain or Prance implies the right to follow any lawful 
calling or pursuit which is open to the subjects of these powers. 
Therefore the provisions in the mining regulations of Poorraan 
Creek, which in effect forbid Chinamen from working in a mining 
claim for themselves or others, as well as the clause of the State 
Constitution to the same effect, seem to be in direct conflict with 
this article of the treaty ; and if so, are therefore void. 

In the case of In, re Ah Cliong (6 Sawyer, 451) it was held that 
a statute of California prohibiting all aliens incapable of becoming 
electors of the State from fishing in the waters of the State (in reality 
only subjects of the emperor of China) was in contravention of 
Articles V and VI of the treaty with China. Said Mr. Justice 
Sawyer : 

Citizens of other states having no property right which entitles 
them to fish against the will of the State, a fortiori the alien from 
whatever country he may come has none whatever in the waters or 
the fisheries of the State. Like other privileges he enjoys as an 
alien by permission of the State, he can only enjoy so miich as the 
State vouchsafes to yield to him as a special privilege. To him it is 
not a property right, but, in the strictest sense a privilege or favor. 
To exclude the Chinaman from fishing in the waters of the State, 
therefore, while Germans, Italians, Englishmen and Irishmen, who 
otherwise stand upon the same footing, are permitted to fish ad 
Ulntum, without price, chaa-ge, let or hindrance, is to prevent him 
from enjoying the «ame privileges as are enjoyed by tiie citizens or 
subjects of the " most favored nation ;" and to punish him criminally 
for fishing in the waters of the State, while all aliens of the Caucasian 
i*ace are permitted to fish freely in the same waters with immunity 
9jid without restraint, and exempt from all punishments, is to ex- 



247 

dude him from enjoying the same immunities and exemptions " as 
are enjoyed by the citizens or subjects of the most favored nation," 
and such discriminations are in violation of Articles V and VI of 
The treaty with China cited in full in Parrott's case. The same 
privileges which are granted to other aliens, by treaty or otherwise, 
are secured to the Chinaman by the stipulations of the treaty. Con- 
ceding that the State may exclude all aliens from fishing in its 
waters, yet if it permits one class to enjoy the privilege it must 
permit all othei-s to enjoy upon like terms the same privileges whose 
governments have treaties securing to them the enjoymnt of all 
privileges granted to 'the most favored nation. 

In the case of Lee Sing (1890), 43 Fed. Eep. 359, the Circuit 
Court, Northern District of California (Sawyer, C. J.) held that an 
o]*dinance of the city of San Francisco declaring it to be unlawful for 
any Chinese to locate, reside or carry on bu.siness within the limits 
of the city and county of San Francisco except in a certain pre- 
scribed district, and requiring all Chinese inhabitants theretofore 
located outside the prescribed district to remove within a specified 
time, was in contravention of our treaty pledge Avith China. And 
in Gandolfo v. Hartmcm (1892), 49 Fed. Rep. 181, the District 
Court, Southern District of California (Eoss,. D. J.), held that a 
covenant in a deed not to convey or to lease to a Chinaman was in 
contravention of our treaty with China and not enforceable in a 
court of equity of the United States. In the case of Quong Woa 
(1882), 13 Fed. Eep. 229, 238, Mr. Justice Field, in circuit, hold- 
ing an ordinance of the city of San Francisco arbitrarily prohibit- 
ing the conduct of the laundry business within certain sections of the 
city, to be in contravention of the treaty provisions with China, 
said: 

The petitioner (a subject of the Emperor of China) is an alien 
and under the treaty with China is entitled to all the rights, privi- 
leges, and immunities of subjects of the most favored nation with 
which this country has treaty relations. Being a resident here be- 
fore the passage of the recent Act of Congress, restricting the immi- 
gration of the subjects of his country, he has, under the pledge of the 
nation, the right to remain, and follow any of the lawful ordinary 
trades and pursuits of life, without let or hindrance from the State, 
or any of its subordinate municipal bodies, except such as may arise 
from the enforcement of equal and impartial laws. 
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In a report to the President January 7, 1893, on a bill pending in 
the Senate for suspending for a period of one year, on account of the 
prevalence of cholera, the admission into the United States of any 
alien coming, for settlement or permanent residence, from any ex- 
cept American countries, Sir. Secretary Poster said : 

The only pertinence of the " favored nation " clause included 
under the second class, hereinbefore referred to (those seeui-ing gen- 
erally to the citizens or subjects of another country the same privi- 
leges of residence and trade as to the citizens or subjects of the 
most favored nation), is that the bill puts no restriction upon immi- 
gration from American countries. If immigration from those coun- 
tries were to be allowed on account of some treaty obligation, or as a 
favor, it might give occasion for other counti'ies to invoke a favored- 
nation clause in their treaty. Such absence of restriction, however, 
■with reference to American countries is not in fact based upon either, 
but depends simply upon the fact that the threatened danger which it 
is the purpose of the legislation to avert, does not exist in this 
hemisphere. I see no opportunity for invoking a favored-nation 
clause unless tlie danger in question equally existed in American 
countries, and the immigration thei-efrom in magnitude and other 
respects should make the case exactly the same with respect to both 
American and European countries, so that a restriction with respect 
to one and not the other would have in it no element of reasonable 
discretion, but plainly be an act of discrimination.'^ 

A case quite diiferent arose in 1900 at the time of the threatened 
epidemic of bubonic pljague. The board of health of the city of 
San Praneisco adopted regulations prohibiting any Asiatic person 
from leaving the city without first submitting to inoculation witK 
a serum supposed to be preventative, but the administration of 
which to a person who had been exposed to the disease was danger- 
ous to life. The Government of Japan remonstrated against these 
regulations as in derogation of the rights of travel and residence 
guaranteed to subjects of Japan by Article I of the Treaty of 1894, 
upon the basis of the most favored nation.* The Circuit Court, 
Northern District of California, in the case of Wong Wai v. Wil- 
liamson, 103 Fed. Eep. 1, held the regulations to be discriminatory 

T Moore, Int. Law Digest, Vol. IV, pp. 153, 157. 
«For. Rel., 1900, pp. 737-757; 1901, p. 375. 
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and in violation of the constitutional guaranty of tlie equal protec- 
tion of the law, -without entering into the question of treaty rights. 
These regulations, said the court, 

are directed against the Asiatic race exclusively and by name. There 
i? no pretense that previous residence, habits, exposure to disease, 
method of living, or physical cpndition has anything to do with this 
classification as subject to the regulations. They are denied the 
privilege of traveling from one piace to another except upon condi- 
tions not enforced against any other class of people. 

The decision in each of the cases above noted was based upon the 
fact of discrimination and did not involve the question whether the 
favor or concession enjoyed by the subjects of other Powers, but 
denied to the claimant, was extended to those other Powers gratui- 
tously or in consideration of equivalents. As to what constitutes 
discrimination against a people, the decisions of our Supreme Court 
in cases arising under the Fourteenth Amendment to the Constitu- 
tion afford liberal and not uncertain standards. "The equal pro- 
tection of the laws is a pledge of the protection of equal laws."" 

The State courts have in various eases extended, by virtue of the 
wost-favored-nation clause, to consular officers of the most favored 
nation, rights enjoyed by consular officers of a third Power, in the 
administration of the estates of deceased countrymen. The Supreme 
Court of Louisiana, in the case of the Succession of Bobasse (1895), 
47 La. Ann. 1452, read into the treaty between the United States 
and France of 1858, by virtue of the stipulation of Article XII of 
that treaty, — that the respective consular officers .should enjoy all 
the other privileges, exemptions and immunities which might at any 
future time be granted to the agents of the same rank of the most 
favored nation, — the provision of Article XV of the treaty between 
the United States and Belgium of 1880 securing to the respective 
consular officers the right in case of the death of a citizen or subject 
of the one in the territory of the other to appear personally or by 
delegate in all proceedings on behalf of the absent or minor heirs. 
The Supreme Judicial Court of Massachusetts, in the case of McEvotj 

» Matthews, J., Yiek Wo. \.JHopkvns, 118 U. S. 356, 369. 
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V. Wyman (1906), 191 Mass. 276, conceded to the Russian consul 
by virtue of the stipulation in Article VIII of the treaty between 
the United States and Russia of 1832, — that the consular officers 
of the respective contracting parties should enjoy the same privileges 
and powers as those of the most favored nation, — the powers of ad- 
ministration of the estate of a deceased countryman, enjoyed by con- 
suls of the Argentine Republic under Article IX of the treaty be- 
tween the United States and the Argentine Republic of 1853. Like- 
Avise the sun-ogates of Westchester*" and Albany^* counties of the 
State of Xew York have held that Italian consular officers, by Wrtuo 
of the stipulation in Article XVII of the treaty between the United 
States and Italy of 1878 pi'oviding that the respective consular 
officers shall enjoy all the rights, prerogatives, immunities and privi- 
leges which are or may hereafter be granted to the officers of the 
same gi'ade of the most favored nation, enjoyed all the powers of 
administration of the estate of a deceased countiyman which are 
enjoyed by the Argentine consular officers under Article IX of the 
Treaty of 1853. In none of these cases does it appear that the court 
questioned the right of the consular officer to claim under the most- 
favored-nation clause any additional power extended by treaty to con- 
sular officers of the same rank of the third Power. In the more recent 
case of In re Ohio's Estate, the District Court of Appeal of the 
State of California (Third District), by Hart, J., questioned this 
right. Although it was held (and the decision was affirmed by the 
Supremo Court of the State) that the rights of the consular officer 
under Article IX of the Argentine treaty did not include the right 
to administer the estate of a deceased countryman in preference to 
the local public administrator, Mr. Justice Hart in the course of his 
opinion obsen^ed: 

Though in view of the construction we have given the Argentine 
treaty it is not necessary to decide the question, we may suggest that 
il is a matter of serious doubt whether the " most-favored-nation " 
clause in a treaty can in any event be invoked to secure advantages 

loiji re Fattosini's Estate, 67 N. Y. Supp. 1119; In re Lobrasciano's Estate, 
77 N. y. Supp. 1040. 
" In re Silvette's Estate, 122 U. Y. Supp. 400. 
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and privileges to a government gi-anted by treaty to another country 
than the one seeking them to avail itself of such privileges, except 
where such advantages and privileges may be granted freely and 
without consideration. If, for example, it clearly appeared from 
the language of the Argentine treaty that the consular officers of the 
Argentine Eepublic were accorded the right to administer upon the 
estates of citizens of that country dying intestate in this, in prefer- 
ence to the public administrator or to any of the other persons men- 
tioned in section 1365 of the Code of Civil Procedure, in considera- 
tion of like privilege or right conceded to any of the diplomatic offi- 
cers of this government stationed in the Argentine Eepublic, then 
we doubt very much whether the " most-favored-nation " clause in 
other treaties could avail to ^ve siich governments the same right.^^ 

Secretary Buchanan seems to have taken this same view in deny- 
ing the right of the Austrian Government to claim imder the most- 
favored-nation clause the benefit of stipulations in the treaties be- 
tween the United States and certain other Powers conferring upon 
tlieir respective consuls jurisdiction over disputes between the mas- 
ter and crew of vessels. In a note to the Austrian charge d'affaires, 
May 18, 1846, Mr. Buchanan said : 

Seeing that the right now under consideration, where it can be 
claimed under a treaty wherein it is expressly conferred is, in every 
such instance, given in exchange for the very same right confei-red in 
terms equally express upon the consuls of the United States, it can 
not be expected that it will be considered as established by the opera- 
tion of a general provision which, if it were allowed so to operate, 
would destroy all reciprocity in this regard, leaving the United 
States without that equivalent in favor of their consuls, which is 
the consideration received by them for the grant of this right 
wherever expressly granted.^' 

In 1866 Attorney-General Speed, on the other hand, advised that 
the United States Consul at Honolulu had, by virtue of the most- 
favored-nation clause in Article X of the treaty between the United 
States and the Hawaiian Islands, the same jurisdiction of disputes 
on American merchant vessels between American citizens as was 

12 Am. Journal of Int. Law, Vol. IV, p. 726. 
IS Moore, Int. Law Wg., Vol. V, p. 261. 
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conferred tipon French consuls by treaty between the Hawaiian 
Islands and France." The opinion of the Attorney-General was 
adopted by ]VIr. Seward in his instructions of July 3, 1866, to the 
American Minister-Resident at Honolulu.'^ 

The statement of llr. Justice Bradley, in writing the opinion of 
the court, in Dainese v. Hale, 91 U. S. 13, 18, that citizens of the 
United States, by virtue of the Treaty of 1862 with the Ottoman 
Porte, seem to be guaranteed the same right to have their civil con- 
troversies decided by their own minister and consuls as enjoyed by 
subjects of otlier Christian nations, does not fully meet the issue. 
Article I of the Treaty of 1862, with the Ottoman. Porte, referred 
to, provided that all rights, privileges or immunities which the Sub- 
lime Porte then gi-anted or might thereafter grant to, or suffer to be 
enjoyed by tlie subjects of any other foreign Power, should be eqiially 
granted to and exercised and enjoyed by the citizens of the XJnited 
States. The rights of extei'ritoriality enjoyed by the subjects of 
other Powers and sought in this case are, however, based not upon 
reciprocal concessions but tipon long usage and custom and the eai'ly 
Capitulations. 

Of the right of American citizens, under the most-favored-nation 
clause in our treaty with Japan, to the same protection in trade- 
marks and patents in Japan, as secured to German subjects by 
treaty stipulation, llr. Olney, Secretary of State, in instructions to 
the American Minister to Japan, Ifovember 12, 1896, said : 

In the Department's judgment, the provision of the treaty of 1854, 
to which you refer, does not mean if Japan shall grant privileges to 
Germany in consideration of similar privileges granted by the latter 
to the former, the same privilege shall be granted gratuitously to 
the United States. The clause " that these same privileges and ad- 
vantages shall be granted likewise to the United States and to the 
citizens thereof, without any consultation or delay," only refers, in 
my opinion, to privileges granted gratuitously to a third power and 
not to privileges granted in consideration of concessions made by 
another govemment"" 

1* 11 Op. Atty.-Gen. 508. 

"Mr. Seward to Mr. McCook, July 3, 1866; Dip. Cor., 1866, Pt. II, p. 488. 

le Moore, Int. Law Dig., Vol. V, p. 315. 
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The decision of the Supreme Court in the case of Whitney v. Rob- 
ertson (124 IT. S. 190) is dear as to the meaning of stipulations of 
most-favored-nation treatment, in respect of subsequent special con- 
cessions by treaty in import duties based upon valuable considera- 
tions ; and there appears to be no reason why the principle of the de- 
cision should not apply to concessions under like conditions in other 
matters. The mere characteir of the elements entering into the con- 
sideration for the concession cannot change the rule. Mr. Justice 
Field, after noting the omission in Article IX of the treaty with 
the Dominican Eepublio invoked in that case, of any provision as to 
free concessions, and concessions upon compensation, speaking for 
the court, said : 

We do not think that the absence of this provision changes the obli- 
gations of the United States. The ninth article of the treaty with 
that republic, in the clause quoted, is substantially like the fourth 
article in the treaty with the King of Denmark. And as we said of 
the latter, we may say of the former, that it is a pledge of the contract- 
ing parties tliat there shall be no discriminating legislation against 
the importation of articles which are the growth, produce, or manu- 
facture of their respective countries in favor of articles of like char- 
acter, imported from any other country. It has no greater extent. 
It was never designed to prevent special concessions, upon sufficient 
considerations, touching lie importation of specific articles into the 
country of the other. 

The Chaieman. That ends the reading of papers on this sub- 
ject Is there any discussion 1 

Professor Haeeis, Dr. Chirurg, a Russian by birth, is here, 
and he Las told me some very interesting things with regard to the 
interpretation of the Itussian articles to which I have referred, and 
which, I believe, were referred to in some other paper, in which it 
is laid down that foreigners can not hold property in ten of the 
Provinces that lie along the border. This was done for political 
and protective purposes; but he tells me that the Russian Govern- 
ment interprets that in this way: foreigners can come there and 
hold their property for two years. After that, if they go home, to 
England, Germany, or America, and come back again, they can go 
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on holding it for another two years, and so on indefinitely. So that 
the spirit of the Russian law is not at all in contradiction to the laAV 
as interpreted in other countries. 

The CiLviEJiAN. Is there any further discussion? (After a 
pause) : There seems to he none, and I therefore call for the report 
of the committee on the election of honorary memhers. 

ELECTION OF HONORARY MEMBER. 

Prof. Geo. G. Wilson. The Committee upon the Election of an 
Honorary Member wish to report an addition to those who are al- 
ready honorary members. 

We hare in that list: Professor T. 31. 0. Asser, Professor 
Thomas E. Holland, Dr. Heinrich Lammasch, Professor Louis 
Renault. 

It is with particular pleasure that the committee reports this 
morning, from the country whose representative we have the honor 
to have in the Chair at this session, the name of Professor Ernest 
Xys, who is a professor in the University of Brussels and a member 
of the Permanent Court at The Hague, one who has made as large 
contributions to the science of international law as any man at pres- 
ent living. It is, therefore, a gi-eat pleasure to the committee to 
present the name of Mr. Nys at this particular time. 

I am quite sure the committee will be particularly pleased if our 
Chaiz-man will add a word in regard to the position of Professor IsTys 
in his own country. 

The Chairjlan. If there is no opposition, it will be considered 
that Professor Xys has been elected as an honorary member of this 
Society. (After a pause) : ■ The Chairman hears no objection, and 
he is so elected. 

I am particularly pleased that yo\i have honored my- country by 
choosing Professor ISTys as an honorary member of your Society. 
He is an old friend of mine. I have known him thirty or forty 
years, and he is, as you know, an exceptional authority on inter- 
national law. He is a bachelor, but I think he is mai-ried to inter- 
national law. It is his whole family. When he is not in court, he 



